Lester Callins RR45-02653
d/b/a Jakey's Pub Didrict 1
2930 W. 15" Avenue

Gary, Indiana 46404

PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF LAW

l.
BACKGROUND OF THE CASE

The Applicant, Lester Collins, d/b/a Jakey's Pub (Applicant), 2930 West 15th Avenue, Gary,
Lake County, Indiang, filed hisapplication for thetransfer of ownership and location of aType-210 Alcohal
and Tobacco Commission (ATC) permit, permit #RR45-02653. Said application was assigned to the
Lake County Loca Board (LB) and the LB heard the application on or about July 2, 2002, and
recommended denia of this application. The recommendation was adopted by the ATC on or about July
23, 2002.

The Applicant, by attorney Stephen M. Brenman, filed atimely notice of appesal and the matter was
st before ATC Hearing Judge Danidd M. Steiner (HJ). The matter was heard on December 18, 2002 at
2:00 p.m. At that time, witnesses were sworn, evidence was heard and the matter was taken under
advisement. The HJ now presents his Proposed Findings of Fact and Conclusons of Law for
recommendetion to the ATC for its consderation, based on the LB hearing and the ATC apped hearing.

I.
EVIDENCE AT THE HEARING

A.
WITNESSES

The following witnesses were sworn and provided testimony at the gppeal hearing:
1 Megan R. Pritchard ("Pritchard"), apardegd for attorney Brenman. She stated that she
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does measurements regarding applications as to the law regarding residential areas. She
stated that the proposed premises are in agood state of repair compared to some of the
other buildingsand lotsin theimmediate areaand that the premisesis properly zoned by the
city of Gary for a restaurant or lounge. She dated that on the sign-in sheet a the LB

hearing that numerous, towit: 14 werefrom adistance of at least 8to 10 milesaway from
the proposed premises. She further stated that on the petition submitted by the
remondrators a the LB hearing that many of the sSgnatories ether gave improper
addresses, that more than one persons name was signed by the same person or that

sggnatureswere from peoplewho lived in other towns. By her estimation, the gpproximate
number of peoplewho would fal into these categorieswas 61. Through witness Pritchard,
it was shown that arecent petition donein support of this permit garnered 342 sgnatures,
from within the city limits of Gary, who are in support of this permit.

Legter Collins (Callins), a congtruction worker who purchased this property and an ATC
permit and cannot recover the money he has expended for the permit and the
improvementsto the building, if heis denied the permit. He stated that he will not usethis
permit as awatering hole, as some people have gpparently suggested or asaliquor store.
Collins believes he iswell qudified to hold a permit as he has never been charged with a
fdony, an ATC violation or a federa acohol and tobacco violation. He is of good

reputation and of sound mind and doesnot have any other ATC permitsand would usethis
premises asarestaurant. He does not intend to be open on Sunday, as he has not applied
for atype 220 ATC permit and heintendsfor hisnormal hours on the other six days of the
week to be from 10 am. until midnight. He said that other businesses have used this
building for arestaurant for gpproximeately thelast seven or eight years, that hewill not have
a family room or otherwise dlow minors on the premises. Regarding the signatures
previoudy mentioned, which were tedtified to by Pritchard, he said he either obtained

persondly or supervised sSgnatureson thispetition. On cross-examination, Collinssaid he
only contacted one person regarding locating a permit here and that was Matthew
Whittington, who said he was opposed to the permit. Coallins was later recalled by

Brenman. Collins acknowledged that he had been stopped for DWI in 1975 and that the
charge was later reduced to reckless driving, for which he plead guilty. He stated that he
has never had any other alcohol related charges and that heisnot an alcoholic. Hefurther
dated that he would not sall alcoholic beverages for carry out from thislocation.

Virgll D. Lincoln, S. ("Lincoln"), he does not live in the immediate area of this premises,
but is a sdf employed eectrica contractor who has known Collins for many years and
Collins has sarved as his mentor. He haslived in the city of Gary dl of hislifeand heis
activein the Miller Citizens Corporation and the Gary Chamber of Commerce and many
other community and charitable activitiesand believesthat Collinsis of good reputation and
quaified to hold this permit.
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James Brown ("Brown"), neighbor of Collins, living in the same block as Callins, and he
believes that Collinsiswell presented in the community and that there is a need for these
sarvices a the proposed location and it would have apositive impact on the neighborhood.

Royd Logan ("Logan™), neighbor of Collins. He has known Callinsfor 15 years and he
says Callins has a good reputation in the community and he sees nothing negative about
these premises.

Rev. James Washington ("Washington™), 1136 Fillmore Street, Gary, IN. It wasnot clear
from Reverend Washington's testimony whether he was smply opposed to drinking,

opposed to an ATC establishment in this particular location, or opposed to Collinsholding
apermit period. Washington did state that of the 600- 700 signatures on petitions, which
were submitted at the gpped hearing, that he witnessed approximately 400 of thosehimsdf.
Hedid sate that there are many other ATC permit premiseswithinamileand ahdf of this
proposed premises and that he does not believethereisaneed and believesthat having this
premises a thislocation will have anegative impact on those children who attend amiddle
school, approximately a block away, and on children playing in a park across the main
thoroughfarefrom these proposed premises. Hefurther stated that he has been assgned to
his particular church in this neighborhood for the last eight months and thet he haslived in
Gary for atotal of 27 years.

Jmmy McKnight (McKnight), stated that he is opposed to a premises at thislocation and
that he aso observed many of the Signatures on the petition, which was admitted at this
particular hearing.

Mary Brown ("Brown"), stated that she is a Gary city councilperson, whose didtrict
includes the location of these proposed premises. She says there is no need for another
liquor service establishment in thisareaand that shehastalked with many peopleregarding
thisand that they are dl opposed to this premiseslocating there. Shefurther stated that she
isworking to revive and rehabilitate thisareaof Gary ad doesnot believethat thispremises
located at this location would be conducive to that.

Arthur Green ("Green"), 2969 West 19" Avenue, Gary, IN. Hehaslivedinthisareasince
1957 and is concerned about schoal kids in thisareaiif this premises were dlowed to be
open. Hisfour grandsons are in this area and he believesthat arestaurant at thislocation
would be acceptable, but does not want acohol at this location.

Lucille Booker ("Booker"), 2716 West 15" Avenue, Gary, IN. She stated that she has
lived in this area for 50 years and is opposed to the location of an ATC premises at this
particular location.
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Robert Williams ("Williams'), 2635 West 17" Avenue, Gary, IN. He stated that there are
no liquor storesintheimmediate area, but as aperson formerly dependent on acohoal, heis
opposed to thislocation as possibly contributing to a problem of other people becoming
dependent on acohal.

B.
EXHIBITS

The following exhibits were offered at the ATC apped hearing:

1.

Applicant’s Exhibit 1 (in 20 parts), which is entitled “ Petitioners Appelant Argument,
Statutes, Cases and Exhibits’ and contains many of the items for which witness Pritchard
tedtified. This exhibit was admitted without objection.

Applicant’s Exhibit 2, a copy of the petition submitted by the remondtrators at the LB
hearing. This exhibit was highlighted by witness Pritchard as to the persons that she
believesather did not Sign the petition or do not livein reasonable proximity to thelocation.
This exhibit was admitted without objection.

Applicant’s Exhibit 3, aletter from the previoudy mentioned Virgil Lincoln, S, in support
of the gpplication of Callins.

Applicant’s Exhibit 4, aletter from a Ken Willisin support of the application of Callins.

Applicant’ sExhibit 5, acopy of an article from the December 14, 2002 Gary Pogt Tribune,
regarding preparation for today’ shearing. Thisexhibit wasadmitted over the objection of
Reverend Washington, who did not want the exhibit admitted because Mr. Brenman had
previoudy closed his evidence and was given the opportunity to reopen.

Applicant’s Exhibit 6, a copy of an aticle from the Gary Post Tribune of Saturday,
November 16, 2002. Reverend Washington voiced the same objection and this exhibit
was admitted over his objection.

Remongtrators Exhibit A, aletter dated December 9, 2002, from Indiana State Senator
Earline S. Rogers, who resides and represents the area in which the proposed premises
would be located. Senator Rogers stated her opposition to the issuance of this permit.
Attorney Brenman objected to it because the letter referenced aliquor store rather than a
restaurant and he fdt it was therefore fatdly defective. The exhibit was admitted over
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objection.

Remondrators Exhibit B, aletter from Matthew Whittington, chairman of Trustee Board of
the Western Christian Community Church, 2826 W. 15" Avenue, Gary, IN 46404,
Attorney Brenman objected on the same basis. The exhibit was admitted over objection.

Remongrators Exhibit C, a letter from Lucille F. Upshaw, principd of the Tolleston
Middle School, 2700 W. 19" Avenue, Gary, IN 46404, stating her objection to the
issuance of this permit. Attorney Brenman objected on the same basis. The exhibit was
admitted over objection.

Remondrators Exhibit D, aletter in which admission was denied on the basis of lack of
relevance.

Remongrators Exhibit E (in two parts), apetition in which thefirst part is captioned, “We
the undersigned oppose the opening of a liquor establishment at 2930 W. 15™ Avenue,
Gary, Indiana’. These petitions contain gpproximately 419 signatures. The second part of

the petition is captioned, “ Families opposing liquor licenselocation 2930 W. 15" Avenue.
As a concerned parent/guardian and child/children, we strongly protest the issuance of a
liquor license a the above address. Jakey’sPubistoo closeto our church, our parksand
our school. For God's sake, please deny the request for a liquor license a this

edtablishment.” Approximately 112 documents captioned this way were received into
evidence. Whilethereare mary morethan 112 nameslisted on these various documents, it
gppearsthat: 1) mogt of the nameswere signed by the same person, particularly in the case
of children’ s names being signed by a parent; and 2) thereis no indication of whether the
children are of legd age or not; therefore, each of these documents is counted as one
gatement in opposition to the issuance of this permit. This exhibit was admitted over the
objection of atorney Brenman as far as ability to verify the sgnatures thereon and the
method in which the Sgnatures were obtained.

Remondtrators Exhibit F, G, H, photographs of the front of the premisesfrom the front of
the neighboring church and of the park across the street from the proposed premises.
Exhibits admitted without objection.

Remondrators Exhibit I, ahandwritten document by Reverend Washington showing ATC
premises, which he stated are within 1 %2 miles of these premises. Washington stated that
he had performed the measurement of these distances and certified that each of them are
within 1 %2 miles of the proposed premises of the Applicant herein.  This exhibit was
admitted without objection.



PROPOSED FINDINGS OF FACT

That the Applicant, Lester Callins, d/b/a Jakey's Pub, 2930 West 15th Avenue, Gary,
Lake County, Indiana, 46404, is an Applicant for an ATC, type 210 permit, permit
#RR45-02653. (ATC file)

That the standard for approval and review regarding atransfer of apermit is different and
more drict than arenewd of apermit. 905 IAC 1-27-4 states as follows

L ocation—The commission, upon gpplication for anew or upon an gpplication
for trandfer of location of an exiging permit, shdl aso invedtigate the
desrability of the permit in regard to the potentia geographica location of sad
permit. In making this determination, the commission may consider, but isnot
limited to the following factors: &) the need for such services at the location of
the permit; b) the desire of the neighborhood or the community to receive such
sarvices, ¢) impact of such sarvices on the other businesses in the
neighborhood or community; d) impact of such services on the neighborhood
or community. (905 IAC 1-27-4)

That the LB found by subgtantid evidence that this gpplication should not be granted and
cited 905 IAC 1-27-4 (b)(c)(d). (record of LB proceedings)

That the weight of the evidence at the apped hearing wasthat the neighborhood is, in fact,
in oppogition to this permit, that evidence supports the findings under 905 1AC 1-27-4 a)
the need for such servicesat thelocation of the permit; b) the desire of the neighborhood or
the community to recelve such services, and, ¢€) impact of such services on the
neighborhood or community. Those pogtionsare supported by the testimony of thosewho
observed the Sgnatures on the petition opposed to the gpplication, namey Washington and
McKnight. Thefinding that thereisno desirein the neighborhood or community to receive
such sarvicesis supported by the testimony of Brown and Washington and the finding that
there would be a negative impact of such services on the neighborhood or community is
supported by the testimony of Washington, Brown and Green. (record of ATC apped

hearing)

That any Conclusion of Law contained in the foregoing Findings of Fact ishereby adopted
by the ATC astheir Conclusons of Law.
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CONCLUSIONS OF LAW

That the Applicant, Lester Collins, d/b/a Jakey's Pub (Applicant), 2930 West 15th
Avenue, Gary, Indiana 46404, is an Applicant for an ATC, type 210 permit, permit
#RR45-02653. (ATCfile)

The LB properly found that therewasbassfor denid of thispermit citing 905 1AC 1-27-4
(b)(c)(d). (record of LB proceedings)

That theevidence a the ATC gpped hearing supportsafinding by substantia evidencethat
pursuant to 905 IAC 1-27-4 (@) that thereis no need for such services at the location of
the permit; b) that there isinsufficient desire of the neighborhood or community to receive
such sarvices, d) that such services would negatively impact the neighborhood or
community. (record of ATC apped hearing)

That the recommendeation by the LB and the adoption of that recommendation by the ATC
wasnot: 1) arbitrary, capricious, an abuse of discretion or otherwise not in accordancewith
thelaw; 2) contrary to acondtitutiond right, power, privilegeor immunity; 3) in excessof or
contrary to statutory jurisdiction, authority, limitations or rights; 4) without observance of
procedure required by law; or 5) unsupported by substantial evidence. (IC7.1-3-19-11)

THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED that the finding of the LB of
denid of this application for Lester Collins, d/b/a Jakey’s Pub, 2930 W. 15" Avenue, Gary, Indiana,
46404, and the adoption of the recommendation by the ATC is hereby upheld and the apped of the
Applicant is hereby denied.

Danid M. Steiner, Hearing Judge



